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NOVEMBER 26, 2002

THE CLERK: James W. Archer versus William A.
MacGarry, PC/2002-5593. Your names for the record.

MR. STRACHMAN: David Strachman for the petitioner.

MR. O'CONNOR: Chris O'Comnor for Chief MacGarry.

THE COURT: All right. Gentlemen, I've read your
thorough and thoughtful bricfs on this matter. I'm not
so sure that there is any factual dispute of any sort
here unless it's the Defendant's contention that somehow
or cther the Town Council has transmographied or morphed
into some sort of a police commissioner's board, and,
therefore, is cne of the licensing authorities defined
in 11-47-2 Section 5. But other than that, T don't know
if there's any factual disputes.

MR. O'CONNOR: T don't know that there is. We have
taken the position, however, your Honor, that the Town
Council is the appropriate licensing authority for the
Town of Smithfield. I'm well aware of the statute, the
statute giving authority to the local level to issue a
licensing permit. And, our position is simply stated as
it is in the memo, which is that although we acknowledge
that there is no explicit ordinance in the Town of

Smithfield that says the Town Council shall be the

licensing authority, just as there is no ordinance that

says the Chief of Police shall be, that there is a
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catch-all ordinance in our Home Charter that we referred
to which suggests that authority in the absence of
exclusive authority rests with the Town Council, and I
know that my brother vehemently opposes that position.

THE COURT: Yes. And the legiglature has defined
licensing authority as meaning -- or as being possibly
several different categories of pecople. One of whom is
the Chief of Police or Superintendent of Police of other
cities and towns having a regular organized police
force. While it is clear, and I don't think anybody is
going to contradict the fact that Smithfield, indeed,
has a regular organized police force chief, the
Defendant, William A. MacGarry, is, indeed, the Chief of
that police force, and a licensing authority can also be
a Board of Police Commissiocners of a city or town where
that Board has been instituted. There is no such Board
in the Town of Smithfield; is there, Mr. O'Connor?

MR. O'CONNCR: No, there is not.

THE COURT: Well, I think, then, the plaintiffs
have named the appropriate defendant here, and that
means we must now proceed to the question as to whether
or not he can take the position that he clearly has

based upon the communication he had with Mr. Archer:

namely, that his policy and practice over the years has

been -~ and I'm referring to his February 22nd, 2002,
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letter that he sent on his official stationery to

Mr. Archer, which he said, among other things, quoting
from the letter, "Although by law I, as the Chief of
Police, have the authbrity to issue such permits, it has
been my policy not to do so, and I've never issued any
such permits." And, now, the question is whether he can
take that position lawfully. Meaning, can hc not do
something that the stétute says, and it uses the word
shall, meaning the -- in so many words, "The police
chief shall issue these permitg if there is an
application angd if the applicant meets the criteria." I
want to emphasize for everybody that what I'm being
asked to do, as I understand it, is simply start the
application process at the level of Police Chief in
Smithfield. I'm not in any way intruding upon the
domain of discreticn. I'm not being asked to intrude
upon the domain of discretion that the chief has
regarding whether Mr. Archer is a so-called suitable
person or meets any other criteria that are set forward
in the legislation for the issuance of a permit for a
concealed weapon. But that being the framework in which
we operate, 1 would be happy to hear some arguments.
They need not be extensive in light of your thorough
briefs, but if you want to highlight any of your points,

you nay.
































































