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JUNE 26, 2003

MORNING SESSION

THE CLERK: On Page 2 of the calendar,
K2/2002-0753A and K2/2002-0754A, State of Rhode Island
v. Robert Capwell. Will counsel identify themselves
for the record, please.

MS. MIGLIORI: Mary Migliori for the defendant.

MR. CARNES: Paul Carnes for the State of Rhode
Island, Your Honor.

THE CLERK: Your Honor, Mr. Capwell is here on a
Motion to Dismiss on both cases.

THE COURT: Apparently, Mr. Capwell's presence has
been excused by Judge Vogel, so he himself is not here,
but counsel is here. I've had a chance to read the
papers submitted by the defendant in support of his
motion to dismiss. Anything you want to add to that,
Miss Migliori?

| MS. MIGLIORI: Judge, no. All my arguments are
contained in my motion, and the authority should be
attached to it. The only thing I would like to add for
the record, and I understand if Your Honor doesn't
grant this, is that I do believe the prosecution should
be precluded at this point from even objecting. There
was never an objection filed. Additionally, there was

a briefing schedule ordered by Judge Vogel on two
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different occasions, and there was clearly supposed to
be a memorandum due by the state on May 16, 2003, which
was again extended after the time expired until -- they
had one week from June 12, 2003 -- and I do believe
they should be precluded from even objecting at this
point. Judge Vogel's original order, if you look to
the original order, which is the first thing in the
package dated 4-22-03, there was supposed to be time
for reply memorandum in this case. I was supposed to
be presented with the state's arguments on this legal
igsue so that I could have had time €O thoroughly
respond. That was on the original April order and I've
never received anything, even up to the day of this
hearing, from the State. So I do believe that it's
fair under the Rules of Procedure, Your Honor does have
the ability to preclude argument from the State on this
issue. Tt's similar to an evidentiary issue. If

nothing was provided to me ahead of time, I do think

- Your Honor has the power to be able to preclude any

kind of cbjections or arguments thereto.
THE COURT: Well, I'll hear from the state.
Mr. Carnes, are you --
MR. CARNES: Prepared to argue, Your HoOnor.
THE COURT: Go ahead.

MR. CARNES: This is here on Motion to Dismiss.
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The state would ask the Court deny the defendant's
Motion to Dismiss. It relies on -- this whole matter
concerns the license to carry a pistol by the
defendant, which had been issued by the Rhode Island
Department of Attorney General, pursuant to an
application filed by the defendant in which he listed
his only detailed job description as transporting and
retrieving monetary funds to and from banks in a
Brink's vault, regarding his employment with Brink's
armored car service. He had left Brink's security, and
the Attorney General's office was notified of that, and
Mr. Capwell was then -- his license to carry was
suspended. After that, two incidents occur which are
the basis of these charges. One is the Warwick Police
respond to a domestic situation in which information
was given to law enforcement that Mr. Capwell was in a
domestic argument with his wife and he chased her
around the house with his gun. And that occurred on
Auéust 2, 2002.

Secondly, also on August 2, 2002, he was found in
possession of that .9 millimeter gun, or that .45
caliber gun in West Greenwich, driving with his child
in the car, which was the basis of possession with a
pistol without a license in a motor vehicle. Just the

nature of that, those types of charges, and the
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discretionary nature of the Attorney General being able
to issue a permit, mandatory state language, it's not
mandatory state language that is in the law, it's the
Attorney General may issue a permit upon a showing of
need. The need had expired once he left his job. He
no longer had a need. Instead of outright revoking,
the Attorney General's office tock the middle road and
merely suspended his right to carry a weapon because he
did not have a need at that point. It would not even
be his need was restricted to Brink's. Upon his
leaving employment, he didn't have a need. He
certainly didn't have a need to go to his wife's house
carrying a pistol, nor was there a need to carry the
pistol away from that wife's house in the stop in East
Greenwich. His rights were suspended, which is
tantamount to a temporary revocation of his rights to
carry that pistol. The state will cite persuasive

authority by Judge Silverstein, Mosby v. McAteer, which

was 2001 West Law, 91407, Rhode Island Superior Court,
in which people, two plaintiffs were denied the right
to carry firearms and appealed to the Superior Court.
And in the decision, the Court says, "There is no
property interest in the right to carry a firearm. The
state has the tantamount interest in controlling who

carries firearms just because of the nature of that --
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of a weapon like that." The state found there was no
need for a hearing because of the way the statute is
worded, since it's a discretionary statute and the
licensing authority vested within the legislature and
the Attorney General's office having the statutory
power. Also, the liberty interest to have that license
also does not require, there is no
constitutionally-based liberty interest within that --

within having a license to carry a firearm. Judge

gilverstein, in his decision, dismissed this matter and
stated that the Attorney General's office was well
within its right to deny a person the right to carry a
firearm. In relying on this, it's a fairly recent case
concerning the firearms statute and the state's extreme
interest in controlling who 1s carrying a firearm, and
also coupling that with basically the basis of why

Mr. Capwell was stopped that night, I would ask the
Court to deny the defendant's motion tO suppress and to
dismiss the evidence, and allow this to be heard by a
jury as the evidence comes forth. Thank you.

MS. MIGLIORI: Judge, if I could make a couple of
few brief replies to that. The first thing, I think
the record is attempting to be tainted in the fact that
this alleged stuff about a domestic incident. There

have been no domestic charges filed in this case.
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Ironically, this matter has all been heard in the
Family Court. After a long hearing, my client has full
custody of the children of this case. The domestic
dispute being talked about or referred to by my brother |
was really not even relevant. It was a result of a
convicted felon assaulting my client, the father of his
child, who had taken off with my client's wife. Not
that any of that is even hugely relevant. He's never
been charged with that because the facts were so
clearly in my client's favor. But in any event, I just
don't want that taint being there on the recordlin this
case. As far as a child being in the car with a gun in

West CGreenwich, these are his children. He has sole

~iat~hr ~fF them He haa never received anv suooort




























